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ObecrneyeHne N oxpaHa NPaBOMOYUIA aBTOPOB OCYLLIECTBASAETCSA C MOMOLLbIO PUANYECKN
060CHOBAHHbIX OPraHM3aLNOHHbBIX MEPOMNPUSATUN, COBOKYMHOCTb KOTOPLIX NO3BOJISET
NpenoTBPaTUTb HAPYLLUEHUS, BOCCTAHOBUTL MpaBa U KOMNEHCUPOBaTb YObITKN. B Teopun
N NpaKTUKe BblAENSAT ABE KtoYeBble OPMbl 3aLUMThI:

1. OpucaMKUMOHHAA - NpeanosiaraeT 3aWmnTy CyObeKTUBHbIX NpaB aBTOPOB
YNOJIHOMOYEHHbIMN rOCyAapCTBEHHbIMU opraHamu. NpasBoobnafaTtens B ciyyvae
HapyLweHnsa ero NpaBoMo4ninn BCAeACTBME HENPABOMEPHbIX AENCTBUN APYTrNX NnL,
obpallaeTcsa B cy, opraHbl roCyAapCTBEHHOW BNACTU, K LO/HKHOCTHbBIM JIMLaM n
YMNOJIHOMOYEHHbIM CybbeKTaM, KOTopble NpeceKkatoT NpaBoHapyLUeHNs n
BOCCTaHaB/IMBAlOT NpaBa. B paMkax paccMaTpuBaeMon (GOpMbl 3aLLNThI
BbloenseTcs ABa nopsaka obecnevyeHus aBTOPCKUX U CMEXHbIX MNpas:

o O6LWwmnnM - pa3pelleHne aBTOPCKO-NPaBoOBbLIX CNOPOB B cyaebHoM nopsaake
nyTem obpalwieHnsa B cyaebHyto MHCTaHuMio obuen komneTeHuun. B cnydae
BO3HUKHOBEHUSA pa3Horjacum Mexay opnanyeckumm amuamm crnop
noaBenoMcTBeH apbuTpa>kHoMmy cyny. 1o cornacoBaHMIO CTOPOH OTAe/IbHbIe
KaTeropuu cnopoB MOryT rnepefaBaTbCA HA paCCMOTPEHNE TPeTENCKOro
CcyabWu.

o CneumnanbHbI - NpegycMaTpuBaeT agAMUHNCTPATUBHBIA NOPSAAOK 3almnTbl. OH
MO>XeT OCYLLeCTBAATLCA Ha OCHOBaHUN cTaTbu 11 T'K PO n npencrtasngaeTr
cobon ncknoveHne n3 CTaHgapTHOro Npaswuia. 3To 03Ha4YaeT JOoNyCTUMOCTb
NCMNOJIb30BaHMA TaKOM (POPMbIl 3aLLUUTLI TOJILKO NPU NPAMOM YKa3aHUN ciy4aes
B 3aKOHe. B paMKax crneunasibHOro nopsiika cpecTsoM 3aLlnNTbl ABNAETCSA
»xanoba B ynpassieH4YeCKN opraH. UTor ee paccCMOTpeHUs TakXXe MoXeT
obxxanoBaTbCa B cynebHoMm (obiem) nopsake.

2. HelopucaukuuoHHas - npeanosiaraeT COBOKYMNHOCTb CAMOCTOATEsIbHbIX AENCTBUN
cybbeKTOB Mo 3awmTe B paMKax NnpaBoBoro rnoss 6es3 obpalieHns B KOMMNeTeHTHbIe
W rocypapcTBeHHble opraHbl. CneKkTp 4EeNCTBUN B paMKaX 3TOW (popMbl 3aLNTbl
ABNSAETCA AOCTAaTOYHO Y3KUM N CBOOUTCS K MPaBy Ha OTKa3 OT BbIMNOJIHEHUS
onpeneneHHbIX 0eNCTBUN, HanNnpMMep, KOPPEKTUPOBKN NMPOU3BEeAEHNS NYyTEM
BHECeHUs O0MNOJIHEHUN, He NpeayCMOTPEHHbIX aBTOPCKUM corsaweHmnem. B
KayecTBe eLle 04HOro npumepa CAy>XUT 0TKa3 OT BbINOJIHEHUSA YC/I0BUW O0r0BOpa B
pe3ynbTaTe ero HeJencTBUTESIbHOCTN.
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O6WMN NOPSAOK 3alUNTLI B CyAe npeanosiaraeT TPexroAnyHbIi CPOK NCKOBOW AaBHOCTW.
9TO BpeMEHHOe OorpaHMYeHmne He OTHOCUTCS K HapyLLIEHUNI0 HEUMYLLECTBEHHbIX IMYHbIX
npaB aBTOpPa, Ha KOTOPble He pacnpocTpaHseTCcs NpaBuio CBoeBpeMeHHoro obpatleHuns
B Cyq.

B KOHTekcTe aBTOpCTBa Haubosblas NpakTUyeckas 3HAYMMOCTb U3
BblLLENepevYncieHHbIX OPM 3aLLUTbl OTBOANTCS OPUCANKLNOHHONM rpakK4aHCKO-
NpaBoOBON 3aWNTE, KOTOpasa NpeaycMaTpuBaeT 0BLLINPHYO COBOKYMHOCTb CNOCO60B U
MeToaoB obecnevyeHus npas.

XapakTepuctuka cnocobos

B rpa>KgaHCcKo-npaBoBOM NMOHMMaHUKM cnocobbl 3aLlUnTbl NpeacTaBAAaoT cobon
COBOKYMHOCTb NPUHYAUTENbHbLIX MEpP, KOTOPbIE C/IYy>KaT MHCTPYMEHTOM BO34ENCTBUSA Ha
HapyLwmnTens, a TakXXe BOCCTaHOBJIEHUSA WX NMPU3HaHUA oCcnapyBaeMbiX NN
HapyLweHHbIX npaBomo4un. NMepevyeHb Mep persamMmeHTUpoBaH ctatbeu 12 NK Po:

e MPaBo NMpuU3HaeTCcH;

e NpPaBO BOCCTaHaB/IMBAETCSA Ha NepBOHaYas/ibHOE MNOJZIOXKEeHUe 00 MOMEHTa
COBEpPLUEHUS UM Bbipa>XeHUS Yyrpo3bl COBEPLUEHNA HE3AaKOHHbIX OENCTBUN;

e CeJIKa NPU3HaeTCa HeAEeNCTBUTENIbHON NN HNYTOXKHOW;

e 00513@aHHOCTU NMPUCYXKOAOTCA UCMOJTHEHUIO B HaType;

e AKT roCcyapCTBEHHOro opraHa nan akT MecTHOro caMoynpaBieHUsa Npu3HaTCsA
HeOeNnCTBUTESIbHbIMU;

e NPOTMBOPEYALLN 3aKOHY aKT OpraHa BsacTu Noboro ypoBHSA He NpuUMeHsAeTCs
Cyaow;

e KOMMEHCUPYETCHA MOpPasibHbIA Bpend, BO3MELLaTCHa YObITKN, B3bICKUBAETCS
HeyCTOWKa;

e MPaBOOTHOLLUEHNS MPeKpaLLalTCa NN N3MEHSAIOTCS;

e NMPONCXOONT CaMO3allMTa Nnpasa.

9TO He ncYepnbiBalOWMA NepevyeHb. B mocnegHeM NyHKTe CTaTbW 3aKOHOAATe b YKa3an
BO3MOXXHOCTb NMPUMEHEHNSA APYrUX NPeayCMOTPEHHbIX HOPMAaTUBHbLIMUN aKTaMu
crocobos..

B cooTBeTCTBMM CO cTaTben 1250 MK PO oTCyTCTBUE BUHbI CyDbEKTa, KOTOPbIA HAapyLIK
WHTeNnNeKTyalbHoe NpaBo APYroro Anua, He ABASeTCA OCHOBaHMEM 0CBOBOXKAEHUSA OT
0053aHHOCTN NpeKpaTUTb NPOTUBOMNPaBHbIE AeNCTBUA. Mepbl 3alWnTbl MOTYT
NPUMEHATBLCA HE3aBUCUMO OT (PaKTa HaIMYnSA BUHBI.



Cneumndurka 3aWmThl OTOENbHbLIX KaTEropuin npas

JIN4yHble HenMyLLeCTBEHHbIE NpaBa aBTOPOB NoaJjie)xaT 3almTe Ha OCHOBaAaHUM CTaTbe
1251 'K P® cneaytowmmmn cnocobamu:

e MPU3HaHMe;
e BOCCTAHOBJ/IEHME;

e KOMMEeHCcauma MopasbHoro yuepba;

e NpeceyeHne HapyLawLWmX NN Co34atoLWmnX Yyrpo3y HapyLleHnUs npas esaHUn;
e onybIMKOBaHME peLlleHnsa 0 HapyLweHnn, KoTopoe 6bi10 AonyLieHo.

YecTb, LOCTONHCTBO U AesoBas penyTauns aBTopoB U NpaBoobsiagaTenen CMeXXHbiX
rnpaB rapaHTUPOBAHO 3alUMLLAETCA Ha OCHOBaHMM cTaTbun 152 TK PO ogHUM nnu
HECKOJ/IbKUMU U3 HUXKE NMepeyncsieHHbIX crnocobos:

e OMNpPOBEPXXEHNE NOPOYaALLMX 3TN CBONCTBA CBEAEHWUN;

e KOMMeHCcaunsa MopasibHOro Bpea n yobITKOB, MPUYMHEHHbLIX PAaCNpPOCTPaHEHNEM
rnopoYalien n HenpasanBoOU NHGOPMaLUN;

e onybnnkosaHne B CM/ oTBeTa Ha paHee TaM pa3MeLlleHHbIN HernpaBAUBbIN,
NnopoYaLLUNN KOHTEHT;

e MPUN HEBO3MOXXHOCTN YCTAHOBIEHUSA JIMYHOCTUN HapPYLWNTENA NPpU3HaHNE paHee
03BYYEHHbIX UM oNy6IMKOBaHHbIX CBEAEHUN TaKOBbIMU, KOTOPbIE HE
COOTBETCTBYIOT LENCTBUTEJIBHOCTMW.

UcknwountenbHbie NpaBa 3al4ULLAIOTCA Yepes3 npegbaBJsieHue TpEGOBaHMﬂ K
caenyiouwmMm KatTeropmam Jimu m TakKum cogep>XaHuwem:

e JINLY, KOTOPOE OTPULIAET UM HE NMPU3HAET NPaBOMOYNSA aBTOpPa - NPU3HaTb NPaBo;

e JILLIAM, COBEPLUAIOLLMM UM FOTOBALWMMCA K OENCTBUSAM MO HaPYLUEHUIO NN
CO3[aHWNI0 Yrpo3bl HAPYyLLEHNS aBTOPCKOro MM CMEXHOro rnpaBa - npece4yb Takue
NencTBus;

e SINLAM, HenerasabHO UCNOJb3YIOLWMM CpeacTBa MHONBMAyanm3aumm nam o6 beKThbI
WHTEeNNEeKTyaslbHON COBCTBEHHOCTU, YTO MPUYNHNIO yLLepb - BO3MECTUTb Takune
yObITKN NN KOMMNEHCUPOBATD yLLEPD;

e HE3AKOHHbIM PACNPOCTPaHUTENSAM - N3bATb N3 060pOoTa;

e HAPYLUMUTENAM UCKIOYMUTENBHOIO NpaBa - onybamkoBaTb cyaebHoe pelueHmne o
dhaKTe HapyLleHnsa C yKa3daHueM OencTBUTENbHOro npasoobnagarens.

KomMmneHcauunsa y|_|_|,ep6a KaK MHCTPYMEHT 3allnTbl ABJIAETCA aJ'IbTepHaTI/IBOIZ BO3MeLleHNA
y6bITKOB n rMNpUMeH4AeTCcd no >XejaHm npaBoo6naﬂ,aTenﬂ 3a BCe NnpaBoHapyLweHne B



LLesioM NN 3a Ka)xabln cny'-|a|7| HeneraJsbHOoro ncrnojib3oBaHmMA NCKAKOYNTENIbHOIO MNMpaBsBa.

Ha npakTuke 4acTo C/y4aloTCa NpUMepbl CUTyaLnn, B KOTOPbIX CpencTBa
NHONBMAYANN3AUNN PA3JINYHBLIX CYyOBEKTOB MMEKT MaKCMMaJsibHO TOXKOAECTBEHHbIE
CXOACTBA BMJIOTb A0 CTEMNEHN CMeLlleHns. Takas XxapakTepucTuKa BBOAUT B
3abnyxaeHne noTpebnTenbCKUm Kpyr, 1 MOXKET NPUHECTU Bped, Kak Oe/I0BOW
penyTauun, Tak U acrnekTy KOMMEPYECKON AesTesIbHOCTN.

B aTOon cuTyauumn gencTByeT NPUHLMUMN: NPENMYLLECTBO Y cybbekTa, Ybe
UCKIOYNTEsNIbHOE NMpaBo Ha CPeACTBO MHAMBMOYANN3ALNUN BO3HUKII0 paHbLlle. Takas
rnpasoBas NMo3numna pernaMmeHTnpoBaHa ctatben 1252 MK PO. Ha npakTuke 3awiuTa
NPoOSABJIAETCA B CJZieAyloLeM:

1. Bce cpeacTtBa nHamsmayaamsaumnm obecnevymBatoTcsa paBHOM NPaBOBOW 3aLLUTON N
npuBs3aHbl K eUHOMY NPUOPUTETY.

2. Bnapeney kKakoro-nmbo cpencTtea nHAMBMAyannsaumm c bonee paHHUM
npuopuTeTOoM Npmn obHapy>XeHnn cXxonCcTBa C o6beKkTaMn Apyroro aBTopa nan
CoBCTBEHHMKaA MMeeT NpaBo Ha creayouwmne 4encTemns:

e TpeboBaHMe NpM3HAHNA HEAENCTBUTENbLHOW pernctpaumm n obecnedyeHmns
NMpPaBOBOW OXpaHbl TOBAPHOIO 3HaKa WM 3HakKa 0bcnyxmneaHus;

e TpeboBaHMe 3anpeTa UCMOoJSIb30BAHWUS TOBAPHOr0 3HaKa UM PUPMEHHOIO
HAaMMEHOBAHWUS NOJIHOCTbIO MM YacTUYHO. Mo YaCTUYHbIM 3anpeToMm
noapasymMeBaeTCs HeAoNnyCTUMOCTb UCNOJIb30BaHMSA 3a NpeaesnaMu onpeaeneHHom
TEPPUTOPUN UK B ONpeaeneHHbIX BUaax aAeaTeslbHOCTU.

Ecnn HapyLLeHNe aBTOPCKOro U CMeXHOro rnpaBa umMmeeT NPU3HaKM HeJo0bpoCcoBECTHOM
KOHKYPEHLMN, MPUMEHSAITCA CNoCcobbl 3aLUUThbl U OTBETCTBEHHOCTb MO
aHTUMOHOMOJ/IbHOMY 3aKOHOZATEsIbCTBY.

Ba>XHble HOAHCHI

Cneuymndurka NPaBOOTHOLUEHUI PaCCMAaTPMBAEMON KaTEropmun 3aK/1lo4aeTCcs B Kpyre
cybbekToB. [MpaBoBas 3alMTa UCKJOYNTENbHbBIX MPaB PacnpPoCTPaHSAETCA KakK Ha
npaBoobnagaTens, Tak U Ha NnLeH3naTa - obnagatens NCKIYUTENbLHON NULEH3UN.

CnoXXHOCTb KaTeropuun obycnaBavmBaeT Ha/lnyMe B 3aKOHO4ATeNbCTBE
6ecnpeueneHTHbIX Mep OTBETCTBEHHOCTU B OTHOLLEHUN IOPUANYECKNX UL, 1
WHONBUAYANbHbIX NpegnpuHnMaTeneinn. Tak, HEOAHOKPATHOCTb N rpyboCTb HapyLLUeHUs
NCKJTIOYUTESIbHOIr O NMPaBa C/y>KaT OCHOBAHMEM BbIBUMXXEHUSI MPOKYpopa ¢ TpeboBaHneM



B Cyde O IMKBMAaunm cybbekTa X03MCTBOBAHNS U YO0BJIETBOPEHNN TaKOro
TpeboBaHuMsA. Pusnveckme nuua - NnpeanpuHNMaTENN MOFYT NOHECTN OTBETCTBEHHOCTD,
KaK Mo rpa>xgaHCKoMy, Tak U No YroJIOBHOMY 3aKOHO4aTe/IbCTBY Ha OCHOBaHUM CTaTbW
1253 TK PO. CtaTtben 146 YK PO npegycMoTpeHa OTBETCTBEHHOCTb 3a nJsaruvaT B
KPYMHOM 1 0COB0 KPYNMHOM pa3Mepe, a TakXe nNpu ycaoBUm NpUYNHEHUSA aBTOPY UNn
npasoobnagaTtento KpynHoro yuiepba.

MpaKTuKa NociegHnX JIeT NoKasbiBaeT, YTO KOMMNeHcaunsa Kak popMa 3aLlnThl, ABNAeTCA
caMbIM BOCTpeboBaHHbLIM BapnaHTOM. OCHOBAHUEM ee B3bICKAHUS CY>XXUT A0Ka3aHHOCTb
¢akTa. Mpn 3TOM MHMLMNPOBABLLNIA NPOLECC Frpa)KaaHnH He 06513aH apryMeHTUPOBaTb U
NpencTaBNsTb A0Ka3aTeNbCTBa CYMM MNPUYMHEHHbIX eMy YObITKOB.

Ba)KHO OTMETUTb, YTO KOMMEHCALMOHHbIE BbINIaTbl MOFYT B3bICKUBATbLCS TOJIbKO B
agpec obnagaTtens NnpaBa UCKOYNTESILHOWM KaTeropmm 1 TOJIbKO MPU HapyLLUeHWN
MMEHHO 3TnX npas. Bce vale npumeHseTca cnocob 3awmThl B hopMe B3bICKaHMS Bpeaa
3a Npn4YnHeHne MopasbHoro yuepba BcneacTeme HenpaBoMepHbIX OENCTBUN
KOHKYPEHTOB.



